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What are the regulatory
requirements regarding “informal
resolution” under Title IX?
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§ 106.45(b)(9) Cont'd m § 106.45(b)(9)(i) (Written Notice)

Parties must be provided written notice that outlines
« The allegations

« The requirements of the informal resolution process including the
circumstances under which it precludes the parties from resuming a

investigation and adjudication . . . formal complaint arising from the same allegations, provided
however, that at any time prior to agreeing to a resolution, any
party has the right to withdraw from the informal resolution
process and resume the grievance process with respect to the
formal complaint

« anyconsequences resulting from participating in the informal
resolution process, /including the records that will be maintained or
could be shared

(emphasis added) (emphasis and bullets added)

[A]t any time prior to reaching a determination regarding
responsibility the recipient may facilitate an informal resolution
process, such as mediation, that does not involve a full
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(i) Obtains the parties’ voluntary, written consent to the
informal resolution process, and

(iii) Does not offer or facilitate an informal resolution
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« Educational Conferences E

What types of informal resolution  Mediation (Neutral, Facilitative, Collaborative)
exist? » Med-Arb (Mediation and Arbitration, Non

What are the range of options
available to institutions?
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What type of training and skills
do informal resolution tasked
personnel need?
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https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html
https://www2.ed.gov/about/offices/list/ocr/blog/20200518.html

Desirable skills and knowledge bases A s Cross-training

« Active listening skills (e.g. paying attention, withholding judgment, reflecting « Cross-train with other disciplines
clarifying, paraphrasing, and summarizing.)

- * Build credentials
« Legal training

. . » Other NASPA training programs
« Prior ADR experience

. . L * Education Credentials
« Operational knowledge and experience in higher

education « Training in ADR in other contexts (e.g. Family Court)
« Comfortable with TIX subject matter * Other civil rights metrics
« Bias/Implicit bias training * Read, read, and read some more

« Knowledge regarding campus policies/cultures
» Understanding of relevant objective standards
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« “Ultra Vires”

«+ Latin meaning act without authority or literally beyond powers. This term is
frequently used in business and agency law (the Doctrine of Ultra Vires). An
ultra virus act occurs when one commits an act that is beyond the powers or
purpose of an individual and/or organization. (ttps:idictionary.thelav:com/ultra-vires/)

* “Intra Vires”

« An act is said to be intra vires (“within the power”) of a person or organization
when it is within the scope of their powers or authority. It is the opposite of
ultra vires. (hups:idictionary.thelaw.com/inia
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Final thoughts...

« Flexibility

« “Tuning”

« Stay within skill set

« How “formal” is your “informal” process?

« Language/What will you call your process?

* What are some lessons learned from analogous fields?
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« Concept in Beyond Discipline (2009)
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https://legal-dictionary.thefreedictionary.com/arbitration

What is mediation? \ What is mediation? Cont'd

. . i o Medliation is a dynamic, structured, interactive process
Mediation, as used in law, is a form of alternative dispute . . . . . . .
resolution resolving disputes between two or more parties with where an impartial third party assists disputing parties in
concrete effects. Typically, a third party, the mediator, assists the resolving confiict through the use of specialized

parties to negotiate a settlement. Disputants may mediate

§ g , < 7 communication and negotiation techniques. All participants
disputes in a variety of domains, such as commercial, legal,

diplomatic, workplace, community, and family matters, in mediation are encouraged to actively participate in the
process. Medliation is a 'party-centered” process in that it is
“Neutrals” focused primarily upon the needs, rights, and interests of
Campus “Ombudsperson™? the parties.
https://en.wikipedia.org/wiki/Mediation https://en.wikipedia.org/wiki/Mediation
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What is mediation? Cont’d

The mediator uses a wide variety of techniques to guide the
process in a constructive direction and to help the parties
find their optimal solution. A mediator is facilitative in that
she/he manages the interaction between parties and
facilitates open communication. Medliation is also evaluative
in that the mediator analyzes issues and relevant norms
("reality-testing"), while refraining from providing
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http://www.duhaime.org/LegalDictionary/M/MedArb.aspx
https://en.wikipedia.org/wiki/Restorative_justice
https://en.wikipedia.org/wiki/Restorative_justice

Restorative Justice Resources Cited in the )
Commentary to the New Title IX Regulations |

Clare McGlynn et al., “I just wanted him to hear me": Sexual violence

Mediation E

and the possibilities of restorative justice, 39 Journal of L. & Society 2
(2012).

Katherine Mangan, Why More Colleges Are Trying Restorative Justice
in Sex Assault Cases, Chronicle of Higher Education (Sept. 17, 2018).

+ Dispute doesn't necessarily
have to cause a harm, can be
just a disagreement

« One party doesn't have to

Kerry Cardoza, Students Push for Restorative Approaches to Campus
Sexual Assault, Truthout (Jun. 30, 2018).

Howard Zehr, The Little Book of Restorative Justice (Good Books 2002). « Focuses on coming to an
David R. Karp et al., Campus Prism: A Report On Promoting agreement

Restorative Initiatives For Sexual Misconduct On College Campuses, « settlement-

Skidmore College Project on Restorative Justice (2016).

Margo Kaplan, Restorative Justice and Campus Sexual Misconduct, 89
emp. L. Rev. 701, 715 (2017).

admit wrongdoing/ parties are
treated as moral equals

Id. at 30406 n.1518.
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https://moj.gov.jm/sites/default/files/rj/Mediation_versus_Restorative_Practice.pdf
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The Department appreciates the concerns raised by some

Confidentiality
Considerations
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https://titleix.wp.uncg.edu/informal-resolution-process/

Thank you!
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About Our Upcoming Live Session

« Practice, Practice, Practice

» Shadow and be shadowed

« Co-facilitation / Co-mediation Th 1
ank you!

« Register for a 40-Hour training y

« Consider who else can mediate...

+ See you soon! Assessment to follow...

103 104
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Housekeeping ltems...

» We are taking attendance, so please make sure your name
appears as a participant.

« Please let us know via chat if you did not receive the
scenarios.

Facilitating Fair and Effective Informal

Resolution Processes Under Title IX
Live Virtual Session * Please send any and all questions directly to Kristine
Goodwin via chat.
« We will not read your name.
« We will stay slightly past the end time if needed to answer questions but
if you need to leave at the exact ending time, that's ok.

* REMINDER--This session is NOT being recorded.

Peter Lake

Professor of Law, Charles A. Dana Chair, and Director of the Center for
Excellence in Higher Education Law and Policy

Stetson University College of Law

Kristine Goodwin, M.Ed., J.D.
GoodWin Resolutions, LLC Copyrighted material. May not be
reproduced without permission.
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What we hope to accomplish today ...

« Brief Review of Issues Discussed in the Modules with Q&A
« Highlight of Select Issues
« Mediator Introduction and Scenario #1 Demonstration

Brief Review of Issues
Discussed in the Modules

« Scenarios #2 - #4 in Breakout Groups
« Open Time for Questions and Answers

107 108
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https://www.bowdoin.edu/dean-of-students/ccs/community-standards/conflict-resolution.html

What Types of Disputes Can You Address %
" o
w I

REMEMBER...
» A formal complaint must be filed before offering informal
Special Issue Highlight: resolution.
What Types Of DiSpUtes « A recipient cannot require parties to participate in
informal resolution—participation must be voluntary.
Can You Address?

« A recipient should use “good judgment” to ensure informal
resolution is appropriate in each situation.
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Do respondents face discipline as a result of the informal E

resolution process? Can a respondent’s participation in the
informal resolution process be considered in future disciplinary
proceedings?

Under this process, there will be no disciplinary action taken against a
respondent, and the resolution will not appear on the respondent’s disciplinary
record. In addition, if a formal complaint is filed against the respondentin as
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Informal Resolution and the

Proposed New Title IX Regulations L Proposed §106.8 (d)(3)
* Proposed Title IX regulations published in June 2022 are Facilitators of informal resolution process.
still being finalized after comment period ended.

« Will not be in force until 2023 or beyond, so we must follow
2020 regulations for now.

« Informal resolution will still be allowed in a manner similar
to the 2020 regulations.

In addition to the training requirements in paragraph (d)(1) of
this section, all facilitators of an informal resolution process
under § 106.44(k) must be trained on the rules and practices
associated with the recipient’s informal resolution process and

on how to serve impartially, including by avoiding conflicts of
* Remember, based on the comments received, the interest and bias.

language in the proposed regulations may change upon

final adoption.
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(k) Discretion to offer informal resolution in some circumstances.

(1) At any time prior to determining whether sex discrimination occurred under § 106.45, and
if i §106.46, a recipient may offer to a /i and an informal
resolution process, unless there are allegations that an employee engaged in sex
diiscrimination toward a student or such a process would conflict with Federal, State or local
law. A recipient that provides the parties an informal resolution process must, to the extent
necessary, also require its Title IX Coordinator to take other appropriate prompt and effective
steps to ensure that sex discrimination does not continue or recur within the recipient’s
edlucation program or activity.

(i) A recipient has dis jon to ine whether it is jate to offer an informal
resolution process

©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.



(5) Potential terms that may be included in an informal re.<>‘o/ul‘/'o/7E

agreement include but are not limited to:

@)
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https://www.acenet.edu/Documents/Comments-ED-T9-NPRM-091222.pdf
https://www.acenet.edu/Documents/Comments-ED-T9-NPRM-091222.pdf

How Mediation Works Cont’d

« Joint Discussion
« After each side presents its opening remarks, the mediator and the parties are free
to ask questions with the goal of arriving at a better understanding of each party's
needs and concerns.
« Caucuses
« If emotions run high during a joint session, the mediator might split the sides into -
separate rooms for private meetings. SCE n ar I 0 #1
« Facilitated Negotiation
« At this point, it's time to begin formulating ideas and proposals that meet each
party’s core interests.
« Closing and Follow Up
« If the parties reach consensus, the mediator will outline the terms and may write up
a draft agreement.
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* We're going to take a 15-minute break before starting the
scenarios in the breakout groups.

|t's Yo ur TU nm | « Please jot down some words regarding your mediator’s introduction.
Sce n al’i oS #2 _ #4 i n « Please review the scenarios if you have not already.
* You will be placed into a random breakout group with
Breakout Groups

about 4-6 other people.

©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.



Y

A rve il

©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. 8
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.



163
©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. 8
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.

©NASPA/Hierophant Enterprises, Inc, 2022. Copyrighted material. Express permission to post this
material on the Rockefeller University website has been granted to comply with 34 C.F.R. §
106.45(b)(10)(i)(D). This material is not intended to be used by other entities, including other
entities of higher education, for their own training purposes for any reason. Use of this material for
proprietary reasons, except by the original author(s), is strictly prohibited.



	Slide 1: TRAINING MATERIALS Facilitating Fair and Effective Informal Resolution Processes Under Title IX  Fall 2022
	Slide 2: Facilitating Fair and Effective Informal Resolution Processes Under Title IX Module 1: Introduction and Overview
	Slide 3: What are the regulatory requirements regarding “informal resolution” under Title IX? 
	Slide 4: From the Commentary…
	Slide 5: From the commentary…
	Slide 6: § 106.45(b)(9) Informal resolution. 
	Slide 7: § 106.45(b)(9) Cont’d
	Slide 8: § 106.45(b)(9)(i) (Written Notice)
	Slide 9: § 106.45(b)(9)(ii-iii)
	Slide 10: From the commentary…
	Slide 11: Points on Informal Resolution
	Slide 12: Points on Informal Resolution
	Slide 13: What types of informal resolution exist?  What are the range of options available to institutions? 
	Slide 14: Informal Resolution Options
	Slide 15: Important Considerations
	Slide 16: Who can implement informal resolutions on your campus? 
	Slide 17: When is it inappropriate to use informal resolution processes? 
	Slide 18: Important Questions
	Slide 19: What type of training and skills do informal resolution tasked personnel need? 
	Slide 20: Training Mandates Specific to the New Regulations
	Slide 21: Posting Training Materials to Your Website
	Slide 22: Title IX’s definition of “sexual harassment” 
	Slide 23: §106.44(a) General response to sexual harassment.
	Slide 24: Example of “Scope” in a Policy
	Slide 25: Desirable skills and knowledge bases 
	Slide 26: Cross-training 
	Slide 27: Never Claim to Have More Skills or Expertise  Than You Actually Have  
	Slide 28: Bias, Conflicts of Interest, Impartiality, etc.
	Slide 29: Additional Resources
	Slide 30: Conclusion
	Slide 31: Final thoughts…
	Slide 32: Thank you!
	Slide 33: Facilitating Fair and Effective Informal Resolution Processes Under Title IX Module 2: Developing Informal Processes for Your Campus
	Slide 34: From the commentary accompanying the new Title IX regulations…
	Slide 35: A Closer Look at Specific Ways to Facilitate Effective Informal Resolutions   
	Slide 36: Informal Resolution Options
	Slide 37: Educational Conferences
	Slide 38: Univ. of Central Missouri
	Slide 39: Univ. of Central Missouri Cont’d
	Slide 40: Tulane University
	Slide 41: Tulane University Cont’d
	Slide 42: What is arbitration?
	Slide 43: What is mediation?
	Slide 44: What is mediation? Cont’d
	Slide 45: What is mediation? Cont’d
	Slide 46: What is mediation? Cont’d
	Slide 47: What is mediation? Cont’d
	Slide 48: What is med-arb?
	Slide 49: Med-arb Cont’d
	Slide 50: What is restorative justice?
	Slide 51: Restorative Justice
	Slide 52: From the commentary accompanying the new Title IX regulations…
	Slide 53
	Slide 54: From the commentary accompanying the new Title IX regulations…
	Slide 55: Restorative Justice Resources Cited in the Commentary           to the New Title IX Regulations
	Slide 56: Restorative Justice vs. Mediation
	Slide 57: Collaborative Law Model (A Team Approach) 
	Slide 58: Collaborative Law Model Cont’d 
	Slide 59: Developing and Planning an Informal Process  
	Slide 60: How will you identify your process(es)? 
	Slide 61: What are the goals and desirable outcomes associated with your informal process(es)?
	Slide 62: What forms of informal resolution will you choose?  
	Slide 63: Who will facilitate the development of new or existing informal process(es)?
	Slide 64: Who will participate in informal process?  
	Slide 65: What will you handle in-house and what might, or benefit from, the assistance of external assistance? 
	Slide 66: What legal considerations exist? 
	Slide 67: Confidentiality Considerations
	Slide 68: Confidentiality & Informal Processes (DOE)
	Slide 69: Confidentiality & DOE (Cont’d)
	Slide 70: Confidentiality & DOE (Cont’d)
	Slide 71: Where are examples of informal resolution processes in practice?
	Slide 72: Examples in the Field
	Slide 73: Thank you!
	Slide 74: Facilitating Fair and Effective Informal Resolution Processes Under Title IX Module 3: Foundational Basics for Facilitating Resolutions 
	Slide 75: Foundational Basics
	Slide 76: A Review of A.D.R.
	Slide 77: The A.D.R. Continuum
	Slide 78: Dispute Resolution
	Slide 79: Negotiation
	Slide 80: Negotiation (continued)
	Slide 81: The Theory of Asking “Why?”  Three, Five, or More Times
	Slide 82: Best Alternative To a Negotiated Agreement BATNA
	Slide 83: Conflict Styles
	Slide 84: TKI Conflict Styles (Continued)
	Slide 85: Mediation Requirements
	Slide 86: How Mediation Works
	Slide 87: How Mediation Works Cont’d
	Slide 88: Important Steps
	Slide 89: Planning and the Preliminary Meetings
	Slide 90: Mediator’s Introduction
	Slide 91: Opening Remarks by Parties
	Slide 92: Joint Discussion
	Slide 93: Caucuses
	Slide 94: Facilitated Negotiation
	Slide 95: Closing and Follow Up
	Slide 96: Who can help?  What about “break-downs” where an agreement cannot be reached?
	Slide 97: Planning for Problems
	Slide 98: Managing “new” information—warnings and other related issues
	Slide 99: Mediation & Confidentiality: State Statutes and Campus Policies
	Slide 100: Mediator Ethics Guidelines
	Slide 101: Monitoring Informal Resolutions/Planning for Potential Issues Post-Resolution 
	Slide 102: Return to the A.D.R. Continuum
	Slide 103: About Our Upcoming Live Session
	Slide 104: Thank you!
	Slide 105: Facilitating Fair and Effective Informal Resolution Processes Under Title IX Live Virtual Session
	Slide 106: Housekeeping Items…
	Slide 107: What we hope to accomplish today…
	Slide 108: Brief Review of Issues Discussed in the Modules
	Slide 109: Points on Informal Resolution
	Slide 110: From the commentary accompanying the 2020 Title IX regulations…
	Slide 111: Informal Resolution Options
	Slide 112: Mediation Requirements
	Slide 113: Best Alternative To a Negotiated Agreement BATNA
	Slide 114: Questions on Information from the Video Modules?  
	Slide 115: Special Issue Highlight: What Types of Disputes Can You Address?
	Slide 116: What Types of Disputes Can You Address Informally?
	Slide 117: What Types of Disputes Can You Address Informally?
	Slide 118: Special Issue Highlight: Advisors in Informal Process
	Slide 119: The Role of Advisors in Informal Processes
	Slide 120: Special Issue Highlight: Confidentiality
	Slide 121
	Slide 122: Special Issue Highlight: “Consequences” or “Sanctions” in Informal Resolution
	Slide 123
	Slide 124
	Slide 125
	Slide 126: What can be an outcome?
	Slide 127: Princeton University Example
	Slide 128: Agreements = Contracts
	Slide 129: What part does the institution play?
	Slide 130: Expulsion as a Result of Informal Process?
	Slide 131: Expulsion Cont’d
	Slide 132: Special Issue Highlight: Legal Liability
	Slide 133
	Slide 134
	Slide 135: Special Issue Highlight: Bias, Impartiality, Etc.
	Slide 136
	Slide 137
	Slide 138: Special Issue Highlight: Informal Resolution and the Proposed New Title IX Regulations
	Slide 139: Informal Resolution and the                                          Proposed New Title IX Regulations
	Slide 140: Proposed §106.8 (d)(3)
	Slide 141: Proposed §106.44 (k)(1)(i-ii)
	Slide 142: Proposed §106.44 (k)(2)
	Slide 143: Proposed §106.44 (k)(3)(i-viii)
	Slide 144: Proposed §106.44 (k)(4)
	Slide 145: Proposed §106.44 (k)(5)(i-ii)
	Slide 146: ACE Comments to DOE Include Informal Resolution
	Slide 147: ACE Comments to DOE Include Informal Resolution
	Slide 148: Mediator’s Introduction and Scenario #1 Demonstration
	Slide 149: Mediator’s Introduction
	Slide 150: How Mediation Works
	Slide 151: How Mediation Works Cont’d
	Slide 152: Scenario #1
	Slide 153: It’s Your Turn! Scenarios #2 – #4 in Breakout Groups
	Slide 154: Breakout Groups 
	Slide 155: Scenarios #2 - #4
	Slide 156: Questions following the scenarios?  
	Slide 157: Facilitating Fair and Effective Informal Resolution Processes Under Title IX Live Session Handouts
	Slide 158
	Slide 159
	Slide 160
	Slide 161
	Slide 162
	Slide 163

